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Fernando Lopez-Cuevas and Antelmo Ontiveras appeal their convictions

and sentences for conspiracy to possess methamphetamine with intent to distribute

and possessing methamphetamine with intent to distribute.  We affirm both

appellants’ convictions and remand pursuant to United States v. Ameline, 409 F.3d

1073, 1074 (9th Cir. 2005) (en banc).  

Ontiveras argues that the district court erred by admitting expert testimony

proffered by Sergeant Robert Risedorph as to the modus operandi of

methamphetamine traffickers and structure of drug trafficking organizations.  Our

precedent makes clear, however, that expert testimony as to the general modus

operandi of methamphetamine traffickers is admissible.  United States v. Valencia

Amezcua, 278 F.3d 901, 908 (9th Cir. 2002).  In fact, we have specifically upheld

the admissibility of expert testimony explaining that “drug traffickers generally do

not entrust large quantities of drugs to unknowing transporters.”  Id. (citing cases). 

Moreover, expert testimony regarding criminal enterprise structures is admissible

to allow the jury to understand a conspiracy and to assess a defendant’s
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involvement in it.  See United States v. Patterson, 819 F.2d 1495, 1507 (9th Cir.

1987); United States v. Figueroa-Lopez, 125 F.3d 1241, 1244 (9th Cir. 1997). 

Lopez-Cuevas’s reference to United States v. Vallejo is inapposite as that decision

concerned expert testimony regarding drug trafficking organization structures in a

non-conspriacy drug case.  237 F.3d 1008, 1015-16 (9th Cir. 2001), as amended by

246 F.3d 2001 (9th Cir. 2001).  Thus, the trial court’s decision to admit the expert

testimony was an appropriate exercise of discretion.  

Lopez-Cuevas argues that the trial court’s decision to limit recross-

examination of Sergeant Risedorph violated Lopez-Cuevas’s Sixth Amendment

confrontation rights.  We conclude that the district court did not err in limiting the

recross-examination because counsel’s question during recross-examination was

not relevant to any of the “new matter” that the government brought out during

redirect questioning of Sergeant Risedorph and could have been inquired into by

the defense during cross-examination.  United States v. Croft, 124 F.3d 1109, 1121

(9th Cir. 1997) (holding that, where recross did not respond to “new matter”

elicited on redirect, the Confrontation Clause was not violated by trial court’s

refusal to allow recross-examination). 

While we affirm both appellants’ convictions, we conclude that an Ameline

remand is appropriate because the district court made factual determinations in



4

adjusting upwards the sentencing guideline range of both appellants.  This Booker

error was unpreserved, so we review for plain error.  Ameline, 409 F.3d at 1078. 

Under Ameline, when, as here, “the record is insufficiently clear to conduct a

complete plain error analysis, a limited remand to the district court is appropriate

for the purpose of ascertaining whether the sentence imposed would have been

materially different had the district court known that the sentencing guidelines

were advisory.” Id. at 1074.

AFFIRMED and REMANDED.


